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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,764. 


Mary E. Oliphant, Appellant, 
v. 

Atlantic Coast Line Railroad Company, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


APPELLEE'S COUNTER-STATEMENT OF THE CASE. 

Mary E. Oliphant, appellant, complained against Atlantic 
Coast Line Railroad Company, appellee, for an injury suf¬ 
fered by her from a fall while standing in the aisle of a 
chair car in one of the railroad’s moving passenger trains. 
The theory of her case, as set out in the bill of Complaint 
and pretrial proceedings is that the back of the seat in front 
had been lowered; ‘ ‘ that plaintiff had nothing to hold on to 
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while arising or walking of which fact defendant had actual 
or constructive notice; that the train was being operated in 
a negligent and careless manner and was lurching because 
of the manner in which it was operated to the extent that 
plaintiff was unable to maintain her balance and was thrown 
to the floor, suffering an oblique fracture of the right tibia 
and other injuries”. (Paragraphs 3, 4, Bill of Complaint: 
First Paragraph Pretrial proceedings). The only oral tes¬ 
timony at the trial was that of appellant and another 
woman passenger who testified substantially as follows: 

On March 1, 1950, appellant 1 was a passenger on a 
through train which left Washington, D. C., around 7 
o’clock in the evening, enroute to Miami, Florida. Appel¬ 
lant’s car was a reclining chair car and her seat was next 
to the window. The seat next to the aisle was occupied 
by a male passenger. (App. 1, 2) Appellant kept her 
seat until “about 2 o’clock” in the morning of March 2nd. 
At that time the male passenger was out of his seat. (App. 
2) Appellant said she slid over from her seat into the 
seat next to the aisle and stood up in the aisle and “some¬ 
thing just went off in my head” (App. 2); that she suddenly 
felt a “kind of explosion” in the top of her head which she 
compared to “a lid blowing off a stove.” She put her 
hands to her head and said “What the devil is going on 
here” and that is the last she remembered. Prior thereto, 
nothing unusual had happened. (App. 4, 5) Appellant 
apparently fell to the floor as a result of which her right 
leg was broken near her ankle. 2 The Hospital record offered 
by appellant stated inter alia “while riding on the Florida 
East Coast Railway train Champion, March 1,1950, patient 
got out of her seat, suddenly became dizzy, fell and was 
unconscious for a few minutes”. (PI. Ex. 2; App. 3). 

1 Counsel for appellant erroneously states both in the question and in his 
statement of the case that appellant was 80 years of ape on this date when 
in fact she was 76 years of age. (Tr. 4; p. 2 of discovery deposition of 
appellant). 

2 Counsel for appellant erroneously states Appellant’s hip was broken. 
(See par. 4 of Bill of Complaint, first paragraph of pre-trial proceeding; 
Plaintiff’s Exhibit 2.) 
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Appellant called as a witness one Mary Harville 3 a gov¬ 
ernment employee (Tr. 54), who testified on direct examina¬ 
tion that she was sitting behind appellant in the seat on the 
aisle (App. 8); that during the night appellant got up and 
just after she got into the aisle the train gave a jerk. "When 
asked to explain her statement, she said “I would say it was 
an unusual jerk. It wasn’t the ordinary jerk of a train.” 
When asked by the Court what she meant by “unusual” she 
replied, “Well, we will say it was just a jerk.” (App. 7) 
When asked on cross-examination how long she had been 
awake when she saw appellant get up, she said “I don’t 
know whether my eyes were open or not; but I know when 
an accident occurs you usually open your eyes to see what 
is going on.” (App. 9) When asked to describe the manner 
in which appellant got out of her seat, she stated appellant 
stood up and that the male passenger was still in the seat 
next to appellant. (App. 9) She further testified that she 
heard no sound and the train was quiet. (App. 8-10) She 
did not hear appellant say anything. She said that train 
was moving between Savannah, Georgia and Jacksonville, 
Florida when appellant fell. She said she couldn’t say 
“what kind of jerk it was” and when asked “well, if it 
was a violent and unusual jerk you would know it, wouldn’t 
you” she replied “yes of course”. (App. 10) When ques¬ 
tioned whether in a discovery deposition she was asked by 
appellee’s counsel “Do you think she fell because of a 
lurch” and whether she had answered “Well, I don’t know. 
I do know the train gave a lurch; and whether she fell 
because of that T don’t know”, she replied “I don’t remem¬ 
ber those exact words.” But she did admit reading the 
deposition, and did admit signing it under oath. (App. 
13-14) Witness Harville identified a statement which she 
admitted was prepared in her presence by a representative 
of the appellee, and signed by her about a month after the 

3 A page 1 of his brief counsel for appellant describes her as a “disinter¬ 
ested witness”. At page 6 of her deposition she testified her cousin, a friend 
of appellant, had “asked me if I could help Miss Oliphant, and I said I 
would be very glad to, if I could.” 
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accident which states that ‘ 1 Sometime in the early morning 
I was awakened by a commotion. I saw that the lady who 
occupied the seat directly in front of me had fallen in the 
aisle. I did not see her fall as I was asleep. * * # I was 
asleep at the time this lady fell; so can not say whether 
or not there was a jerk or unusual movement of the train 
that caused her to fall.” (App. 10-13) She admitted the 
statement was read to her before she signed it. The only 
reason assigned for the difference between this statement 
and her testimony was that it was a hot day and she was 
preparing dinner when she was interviewed. (App. 11) 

Appellant thereupon rested her case; thereafter appellee 
moved for a directed verdict, which the Court granted, 
stating inter alia , ‘ ‘ There is no substantial evidence in this 
case from which the jury would have a right to infer that 
there was an unusual or extraordinary jerk more severe 
than the average, usual jerk which accompanies the move¬ 
ment of a public conveyance.” (Tr. 76) 

STATEMENT OF POINTS. 

Considering all the evidence, together with all legitimate 
inferences that can be reasonably drawn therefrom: 

1. There is no sufficient basis for holding that there was 
any jerk or lurch of the train at the time appellant was 
injured. 

2. Assuming there was a jerk or lurch of the train, there 
is no sufficient basis for holding either (a) that the jerk 
or lurch was unnecessary or unusual, or (b) that appellant 
fell as a result of such jerk or lurch. 

SUMMARY OF ARGUMENT. 

1. The substantive law applicable, so far as it concerns 
the standard of conduct of the parties, is the law of the 
place of injury, in this case the State of Georgia. 

2. It is the universal rule that a common carrier of pas¬ 
sengers is required to exercise the highest degree of care, 
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skill and diligence consistent with the practical and efficient 
use of its train. It is not an insurer of their safety from 
accident or injury. It is only liable for injuries proximately 
resulting from its negligence. The passenger assumes such 
risks as usually attend the ordinary and usual operation of 
trains. j 

_ i 

3. The procedural rule applicable is that of the District 
of Columbia. Where motion is made for a directed verdict, 
in an action founded on negligence, the local rule is that 
the evidence must be construed most favorably to the plain¬ 
tiff and to this end he is entitled to the full effect of every 
legitimate inference therefrom. That the term “evidence” 
does not mean merely evidence elicited by direct questions. 
It means all of the evidence —that derived by cross as well 
as direct examination. 

4. The question is not whether there is any evidence of 
negligence but whether there is any evidence of negligence 
upon which a jury can properly proceed to find a verdict 
for the party upon whom the onus of proof is imposed. , 

5. The burden was upon the plaintiff to establish not only 
(a) the negligence of the defendant but (b) that such negli¬ 
gence proximately caused plaintiff injury. The evidence 
failed adequately to establish either element; hence the 
lower Court was right in granting the motion for directed 
verdict. 

6. There may be no genuine issue of fact even though 
there is a formal issue. 

7. Where the evidence tends equally to sustain either of 
two inconsistent propositions, neither of them can be said 
to have been established by either legal proof or legitimate 
inference. 




ARGUMENT. 


1. The Substantive Law. The substantive law applicable 
so far as it concerns the standard of conduct of the parties 
is the law of the place of the accident. ( Tobin v. Pennsyl¬ 
vania Railroad Company, 69 App. D.C. 262, 100 F. (2d) 
436). Witness Harville testified the train was between 
Savannah and Jacksonville at the time appellant fell. 
(App. 10) So the substantive law applicable to this case 
is that of the State of Georgia. 

The Courts of Georgia and other State and federal courts 
have held with practical unanimity that a common carrier 
of passengers is required to use the highest degree of care 
and diligence to protect the passenger from injury con¬ 
sistent with the practical and efficient operation of the 
passenger train. 

hid. & St L. R. Co. v. Horst, 93 U.S. 291 

Shoemaker v. Kingsbury , 79 U.S. 369 

Penna. R. Co. v. Roy, 102 U.S. 451 

Capital Transit Co. v. Copland , 47 App. D.C. 152 

Daniels v. Western, etc. Ry., 96 Ga. 786, 22 S.E. 956 

Central of Georgia v. Lippman, 111 Ga. 840, 36 S.E. 202 

Savannah F. <ft W. R.R. v. Boyle. 115 Ga. 836, 42 S.E. 

242 

Grimsley v. Atlantic Coast Line R.R. Co., 1 Ga. App. 

557, 57 S.E. 943 

Augusta, etc. R.R. v. Lyle, 4 Ga. App. 113, 60 S.E. 1075 
Norfolk <ft Western v. Rhodes . 109 Va. 176, 63 S.E. 445 
Delta Airlines, Inc. v. Millirons, Ga. , 73 S.E. 

(2d) 598 

Southern Ry. v. Whitehead, 31 Ga. App. 398, 120 S.E. 

700 

Tobin v. Pennsylvania■ RR. Co., supra 
Norfolk (ft Western v. Birch eft. 252 F. 512 
Saville v. Southern Ry.. 93 F. (2d) 377 
C. (ft O. R.R. v. Baker. 150 Va. 647, 143 S.E. 299 
Delaney v. B.R. <ft P.. 266 Pa. 124, 109 A. 605 
10C. J. 854. et seq. 



7 


But the carrier is not an insurer of the safety of its 
passengers. It is only liable for injuries to them resulting 
from its negligence. The passenger assumes such risks as 
usually attend the ordinary and usual operation of trains. 
(ibid) i 

2. The Procedural Law. The procedural rule applicable 
is the law of the District of Columbia; and while the rule 
is that the evidence must be construed most favorably to 
the plaintiff and that she is entitled to every legitimate in¬ 
ference therefrom, the question for decision is not whether 
there is any evidence of negligence but whether there is any 
evidence of negligence upon which a jury can properly 
proceed to find a verdict for the plaintiff who has the 
burden of proof; and she is required not only to establish 
that defendant was negligent in the operation of its train 
but also that such negligence proximately caused her injury. 
(Tobin v. Pennsylvania R.R. and other cases, ante) 

There may be no genuine issue of fact, even though there 
is a formal issue. ( Dewey v. Clark , 86 App. D.C. 137, 180 
F. (2d) 766.) And where two equally probable but incon¬ 
sistent inferences can be drawn from the entire evidence, 
a finding against the party upon whom rests the necessity 
of sustaining one of the inferences is proper. ( Koppers 
United Company v. Securities Exchange Commission , 77 
App. D.C. 151, 138 F. (2d) 577; District of Columbia v. 
Vignau, 79 App. D.C. 188,144 F. (2d) 641, c.d. 323 U.S.i 781. 

i 

3. Appellant has neither directly nor by inference met 
the burden imposed upon her of proving (a) that there was 
in fact a jerk or lurch of the train at the time she fell, (b) 
if there was a jerk or lurch, that it was unusual, violent and 
unnecessary, or (c) that appellant’s fall was caused by such 
jerk or lurch. 

(a) Appellant testified there was no jerk or lurch at the 
time she fell; that preceding her fall, she felt a “kind of 
explosion” in the top of her head which she compared to 
“a lid blowing off a stove”; and she put her hand to her 
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head and said “What the devil is going on here” and that is 
the last she remembers; that nothing unusual had happened. 
The hospital report states that appellant “got out of her 
seat, suddenly became dizzy, fell and was unconscious for 
a few minutes.” The only evidence of any jerk or lurch 
was that testified to by appellant’s witness Harville. She 
testified upon direct examination that the train gave a jerk 
as appellant stepped into the aisle. She first stated it was 
unusual and then said it was just a jerk. However, she 
admitted signing a statement a month after the accident 
in which she said she was asleep at the time and could not 
say whether there was a jerk or unusual motion of the train 
that caused her to fall. These inconsistent statements with¬ 
out more would have justified a directed verdict upon the 
ground that plaintiff had failed to prove directly or by 
legitimate inference from admitted facts that any jerk or 
lurch had in fact occurred. 

(b) Such evidence as there is discloses that if there was 
a jerk or lurch of the car, it was not an unusual, unnecessary 
or violent lurch, which is a condition precedent to recovery. 
The only witness testifying that there was any jerk or lurch 
was appellant’s witness Harville, who testified on direct 
examination that she “would say it was unusual”, but when 
asked by the Court to explain what she meant by “unusual”, 
said she would “say it was just a jerk.” On cross-examina¬ 
tion, when asked whether she had testified that she did 
not know what kind of jerk it was, she replied “I couldn’t 
say what kind of a jerk it was.” and when asked “if it was 
a violent and unusual jerk, you would know it wouldn’t 
you”, she replied “Well, of course, yes.” She admitted 
that she read and signed a deposition in which she had 
testified that “the train gave a lurch”, and that a month 
after the accident she had signed a statement that she was 
asleep when the appellant fell so could not say whether 
there was a jerk or unusual movement of the train. Tt is 
a well recognized rule of law that the carrier is only liable 
for injury resulting from unnecessary, violent or unusual 
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; 

jerks or lurches of the train (p. 6, supra). In Southern 
Railway v. Whitehead, supra, the Court of Appeals of 
Georgia said it it not sufficient, as a basis of recovery, to 
show a sudden, violent and unusual jerk of the car; it must 
be shown that it was unnecessary at the particular time 
and place. The most the evidence could be said to show is 
that there was a “jerk.” 

(c) There is no evidence that appellant’s fall was caused 
by any jerk or lurch, let alone an unusual or unnecessary 
jerk or lurch, which is the sole ground upon which liability 
can be predicated. To avoid repetition reference is made 
to the previous discussion with respect to testimony of, 
appellant and the hospital record introduced by her, from 
which there is not one word of evidence that her fall re¬ 
sulted from any jerk or lurch. Rather the contrary. While 
appellant’s witness Harville did testify on direct examina¬ 
tion that when appellant stepped out in the aisle, the train 
gave a lurch and she fell, on cross-examination she admitted 
making and signing, under oath, a discovery deposition in 
which she was asked if appellant fell because of a lurch and 
she replied “whether she fell because of that I don’t know.” 
She further admitted signing a statement a month after 
the accident that she was asleep when the lady fell “so 
cannot say whether or not there was a jerk or unusual 
motion of the train that caused her to fall.” Except for 
the inconsistent testimony of witness Harville about “just 
a jerk”, both witnesses testified that nothing unusual hap¬ 
pened in the progress or movement of the train. At most 
there is only a scintilla of evidence which this Court has 
held is not sufficient. (Tobin case, supra ) 

4. Cases Relied On by Appellant. 

A reading of the Harrington case, the principal one relied 
on by appellant, discloses that it is not apposite. Both 
the substantive and procedural rules are fully covered by 
the above review and cases cited. 
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CONCLUSION. 

Appellee respectfully submits that the decision of the 
United States District Court for the District of Columbia 
should be affirmed. 

Respectfully submitted, 

Atlantic Coast Line Railroad Company, 

By Robert R. Faulkner, 

Attorney for Appellee, 

940 Shoreham Building, 
Washington 5, D. C. 




APPENDIX 



APPENDIX TO APPELLEE'S BRIEF 


For the convenience of the Court, Appellee first quotes 
those portions of the direct examination of the appellant 
and her witness Harville appearing in the appendix of 
appellant’s brief, to which has been added further pertinent 
portions of the direct examination, and has followed 
same with such portions of the cross-examination deemed 
pertinent to the issue. * 


Mary E. Oliphanl 
Direct Examination 

9 By Mr. WiUcher: 

Q. Your name is Mary E. Oliphant? A. That is right. 

Q. You live where, Miss Oliphant? 




# * * # # * * # 

A. I live 4340 Albermarle. * * * 

* # # * # * # # # • 

10 Did there come a time in March of 1950 when 
you were a passenger on a train headed for Florida? 
A. Right. 


* * * # m * # # * # 


11 Q. And where did you board that train, Miss 
Oliphant? A. Union Station. 

* * # « # # * * * 1 * 

Q. Did anything unusual happen on the evening of March 
1st, 1950, or the morning of March 2nd, 1950? A. 

12 March 2nd, between 2 and 3 in the morning. 

Q. And tell us what you had been doing previous 
to that. A. I had been asleep most of the time after the 
regular hour for sleeping, and 1 woke up between 2 and 3. 

Q. "Were you seated in the car, or standing? A. I was 
seated; and there was a gentleman that had the seat next 
to me. And several times in the evening he asked me did 
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I want to get out, and I said no. And I sat through until 
between 2 and 3. At least I looked at my watch, and that 
is the time it said, around 2:15. 

• #**•••••• 

Q. Could you tell us what type of seats they were that 
were in this particular car? A. Well, the seats you push 
back if you want to go to sleep, the reclining seats. 

Q. Can you tell us what was the condition of the seat 
that was in front of you at the time you started to 

13 get up ? A. It was reclined, because the people were 
sleeping. They had been pushed back for the people 

to sleep, and they just laid back, on pillows, some had, and 
some did not have—and that is all there was to those. 

And when I awakened and started to get out, I slid out 
so I couldn’t touch the seat. I slid on the one seat I was 
on, the seat beside me. The man had gone. And I slid 
out on to that. And then I got out in the aisle, and was 
standing up, to get a little exercise, and shift my skirt; 
and something just went off in my head. What it was, I 
don’t know”. 

But when I came to, someone told me I had been out 15 
minutes. And I was seated on the opposite side, with the 
nurse, the maid, and the passenger agent, and the agent, 
the conductor. 

«*•••••••• 

14 Q. Did you afterwards ascertain that you had 
fallen? A. Yes, • • • 

[Note: The foregoing is the only portion of plaintiff's testimony 
which is set out in the Appendix to her typewritten 
brief.] 

#*•***•••# 

Cross-Examination 

27 Q. You say you slid out of that seat, on into the 
aisle of the car? A. Yes. 

Q. And you stood up? A. And I stood up. 

Q. And then what happened? A. And I said, “I am 
going to get a little exercise,” and shook my dress; and 
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just as I did, something kind of banged up in my head, and 
I said, “What the devil is going on?” And then I don’t 
remember a thing. 

Q. And that is the last you remember? A. Yes. 

i 

32 Q. And did you make a statement at the hospital 
as to the cause of your injury? A. I don’t recall, 

33 except I might have said I fell or did something. No, 
I never said I fainted. 


#•*«•*•* •* 

34 Q. And did you tell them how you were injured? 
A. I said I don’t recall that. 

Q. Well, let me show you Plaintiff’s Exhibit No. 2. 
A. O.K. 

Q. Did Mr. Willcher show you the original of that letter 
at any time? A. I don’t think so. I can’t ever recall seeing 
that before. I may have, but I don’t recall it. 

#*•*•••••• 

35 Q. Will you state whether or not that statement 
in the third paragraph is a true statement of what 

you told that hospital? A. I don’t recall telling them 
anything, at the hospital. I really do not. 

**•••*••«* 

Q. But it does state, does it not, that— 

“While riding on the Florida East Coast, the Champion, 
March 1, 1950, patient got out of her seat and suddenly 
became dizzy, fell, and was unconscious for a few 

36 minutes. ’ ’ 


Now, was that a true statement? A. No,, because I 
didn’t get dizzy. I don’t consider that being dizzy. 

Q. Then you don’t know how they got that statement? 
A. No, I do not. 


Q. You did not give that to the hospital? 


A. I don’t 


think so; I don’t recall it. * * * 
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Q. Did there come a time, Miss Oliphant, that you were 
interviewed by a Mr. Meigs ? A. Oh, yes. 

Q. An employee of the Atlantic Coast Line Railroad? 
A. Oh, yes. * * * 

Q. And your niece, Anna Chaddick, was present, was 
she not? A. That is right. 

Q. And a statement was prepared, you recall, by 

37 Mr. Meigs? A. That is right. 

Q. At the bottom of it it states: “This statement 
has been read to me and is true,” and you signed that 
statement, did you not? A. I did—and my niece also 
signed it. 

Q. And your niece witnessed it? A. Yes. 

Q. And Mr. Meigs witnessed it? A. Yes. 

Q. Do you recall what date that statement was made? 
A. I think it was April 13th. It was after I had gotten 
back from the hospital. 

Q. Were those statements contained in this that you 
signed, were they true, to the best of your recollection? 
A. Yes; it was what I told him. 

I told him about the dizzy thing in my head. 
*••••••••# 

Q. Do you recall this being the statement you made?— 

38 “I got up, stood in the aisle of the car, and while 
standing in perfectly good balance and without 

anything irregular or unusual happening, I suddenly felt 
a kind of explosion in the top of my head possibly somewhat 
like a volcano eruption, comparatively speaking, more over 
my right ear than in the top of head. The sensation was 
such that I compared it with the matter of a lid blowing 
off a stove. I immediately put my hands to my head and 
said, ‘What the devil’s going on here.’ And that is the 
very last I remember until I was sitting up in seat next 
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to window on opposite side of aisle of car. The conductor, 
maid, passenger agent and, I think, Dr. Gross, who was a 
passenger on the train, were all there when I regained at 
least partial consciousness.” 

And further you said: 

“I did not feel any kind of blow or impact at all before 
I got that feeling in my head, and in fact there was nothing 
that could have hurt me, as there was nothing unusual 
happened and nothing there to hurt me in any way.’’ 

Did you make that statement, and sign it? A. I made 
that statement and did sign it. But I will say this, if you 
will let me. 

**•**«•**;* 

39 The Witness: I said then that I had this: dizzy 
feeling, and that is why I say I don’t recall having 

said that statement you want to put into my head again, 
as dizzy. It wasn’t that at all, because I got out and 
couldn’t have stood on my feet the way I did, if it had been 
a dizzy spell. 

By Mr. Faulkner: 

Q. Again I ask you, did you say that? A. I told you I 
said that, and signed it. 

Q. Then was it true, or not? A. As far as I know, it was 
true, yes, sure. 

Q. Then there was nothing that caused you to fall, so 
far as the movement of the train is concerned? A. Not 
that I know of; * * * 

* * * * * * • * «;# 

40 Q. Miss Oliphant, on July 16, 1951, do you recall 
appearing at my office for the purpose of taking your 

deposition in this case? A. I certainly do. 
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Q. Do you recall my asking you this question and your 
giving this answer? —on page 4: 

“When you got up, will you please state what happened?” 

And you replied: 

“Well, when I got up, the chair in front of me was 
back, and I slipped out this side I was on and slid out, 
and got in the middle of the aisle and stood on both my 
feet, facing the way -we were going, and I felt the motion 
of the train. I had got out and shook my dress and said, 
guess I will get a little exercise, and something 

41 went off in my head and I didn’t know anything until 
I saw the conductor, the passenger agent and the 

maid standing over me.” 

That is a true statement, too, isn’t it? A. That is exactly 
what I said before. * * * 

#*•*••••## 

Q. Miss Oliphant, do you recall that I inquired about a 
statement that you signed in * * * April 13,1950. * * * 

#*#*•**#•* 

42 And your answer w’as: “There is something wrong 
here. I retired in 1944, not in 1943.” A. That is right. 

Q. And then I asked the question, is the statement cor¬ 
rect with the exception that you retired in 1944 instead of 
in 1943; and you replied yes. A. You are referring to 
Mr. Meigs’ statement? 

Q. * * * So the only error in that statement— A. Was 
the date. 

Margaret Harville 
53 Direct Examination 

By Mr. Willcher: 

Q. Your name is Margaret Harville? A. It is. 



7 


54 Q. Mrs. Harville, did you have occasion, in March 
of 1950, to take a train at the Washington Terminal 
in the District of Columbia, for the purpose of travelling 
to Florida? A. No; I didn’t take the train in Washington. 
I took it in Alexandria. 


* • * * * • * * •; • 

Q. While you were on that train, did you happen to wit¬ 
ness an occurrence that happened to Miss Oliphant? A. 
Yes, I did. j 

* • # * * * * • • * 

| 

55 Q. Will you tell us in your own words just what 
it was that you saw? A. Well, during the night 

Miss Oliphant was sleeping, and she got up; and as she 
got out almost in the aisle, the train gave a jerk, and Miss 
Oliphant fell over. * * * 

• * * * • * * * • « 

56 Q. How would you characterize this jerk that you 
say the train gave? How would you describe it, 

for the benefit of us all? 

• * • * * * • # • • 

A. * * * j would say that it was an unusual jerk. It 
wasn’t the ordinary jerk of a train. 

The Court: What do you mean by “unusual”? 

The Witness: Well, we will say it was just a jerk. That’s 
the only way I know how to explain it. 

# # * * , * * • * • • 


[Note: The foregoing is the only portion of Witness Harville's 
direct testimony which is set out in the Appendix to 
Appellants typewritten brief.] 


56 


Q. You wfill recall that as you travel along in the 


car, the car sways from time to time, does it? 
Well, any train sways, yes. 


A. 
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Q. This jerk that you witnessed was not that normal 
type of swaying that the car does as it goes along the 
track, was it? 

Mr. Faulkner: If the Court please, could counsel quit 
• testifying for the witness? 

57 The Court: Yes. We will have to swear you, Mr. 
Willcher, and ask you to take the stand. 

Mr. Willcher: I am sorry, Your Honor. 

By Mr. Willcher: 

Q. Can you tell us whether or not this jerk that you 
witnessed w’as the same type of motion as in the normal 
sw’aying of the car, or whether it w T as unusual in any degree ? 
A. Well, it w’as a jerk; I don’t know whether you w’ould call 
it an unusual jerk or not. But it was a jerk. I don’t know 
what an unusual jerk is. Sometimes a train goes—some¬ 
times it runs smooth, and then sometimes it jerks. 

• *••**«*«• 

58 Q. How’ long w’ould you say she lay upon the floor 
of the car before she received any attention? A. 

Well, I don’t think any of the crew’ w’as around at the time 
the accident occurred. I don’t know\ About 45 minutes, 
I should say. 

59 Cross Examination 

By Mr. Faulkner: 

60 Q. Now’, Mrs. Harville, you say you sat in the 
seat behind Miss Oliphant, or the one near the aisle, 

of the tw’o seats behind Miss Oliphant? A. I was sitting 
in the seat near the aisle, and she w’as sitting in the seat 
by the w’indow. 

• ••••*•#•» 

61 Q. Well, how’ long had you been aw’ake when she 
got up? A. I couldn’t really say. I don’t remember. 
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Q. Had you been awake five minutes before sbe got up? 
A. I couldn’t say that, either. 

• • * • * * * # • ! • 


Q. Did you have your eyes open? A. Yes; I am sure 
I did. 

Q. Of course, you can be awake and still have your eyes 
closed, can’t you? A. Yes, you can do that. 

Q. But you don’t know just how long you had been 
awake prior to the time you saw her get up? A. No, I am 
sorry. I am afraid I don’t. 

Q. And when she got up, your eyes were open, I pre¬ 
sume, and you were watching her? A. Well, I don’t know 
whether my eyes were open or not; but I know when an 
accident occurs, you usually open your eyes to see what 


is going on. 


Q. Mrs. Harville, all I am speaking about is your testi¬ 
mony that you saw her get up out of her seat. Now, 
62 you say you did. A. Yes; I think I did see her get 
up out of her seat. 

Q. You think you did now. And how did she get up out 
of that seat? Could you say? A. Well, of course, Miss 
Oliphant isn’t a young person; and old people usually get 
up differently from young people. She got up rather slow. 

Q. Did she stand up, and then step out? A. Yes, I 

would sav she did. 

* 

Q. And you have testified, did you not, that a gentleman 
occupied the seat to her right? A. Yes, I did. 

Q. And he was still in the seat when she got up? A. 
Yes, he was. 

Q. Now, you also testified, did you not, that there was 
a jerk, but you didn’t know just what kind of a. jerk it 
was, when she got out into the aisle? A. Yes, I did. : 

Q. Plow soon after she got out in the aisle did that 
happen? A. Well, I would say that almost immediately 
after she entered that aisle. 


Q. Did you hear any sound at the time? A. What do 
you mean, sound? 






10 


63 Q. Any sound. A. Well, I can’t recall that. 

Q. Was it quiet on the train? A. Yes, it was quiet 
on the train. 

Q. And at the time the jerk occurred, did you hear any 
noise of any kind? A. I can’t recall whether I did or not. 

Q. Miss Oliphant just fell, did she? A. Well, the train 
gave a jerk and Miss Oliphant fell, yes. 

Q. And she fell? A. Yes. 

Q. And did she say anything as she fell? A. No; no, 
she didn’t. 

Q. She didn’t say anything at all? A. I can’t recall 
whether she did or not. 

Q. And you say she laid on the floor 45 minutes after 
that? A. Well, I wasn’t too sure about that. • * * 

*•••##•*•• 

65 * * * We were between Savannah and Jackson¬ 
ville— 

Q. Savannah is in Georgia, * * *? A. Yes of course. 

Q. And Jacksonville is right at the point at the north tip 
of Florida. Isn’t that right? A. That is right. 

Q. You testified that you didn’t know what kind of a jerk 
this was. It was just a jerk. Is that right? A. Well, I 
don’t know my jerks very well. I couldn’t say what kind 
of a jerk it was. 

Q. Well, if it was a. violent and unusual jerk, you would 
know it, wouldn’t you? A. Well, of course, yes. 

Q. Now, Mrs. Harville, do you recall, about a month 
after this accident, you were interviewed by a representa¬ 
tive of the railroad company? A. Yes, I do. 

Q. And, as a result of that interview, did you sign 

66 a statement as to what occurred? A. Yes, I did. 
***••*•#*• 

Q. And, as a result of that interview, did he write that 
statement out in your presence? A. Yes, he did. 

Q. And did you read it? A. Well, would you like me 
to go into detail about it? 
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Q. Well, I just asked you this—and then you can go into 
all the details you want after you answer my question— 
did you read it? A. Well, I can’t remember whether I read 
it or not. 

Q. But you did sign it, did you not ? A. Yes, 

67 I did. 

No, as a matter of fact, I do remember now. I 
think your representative read it to me. 

Q. He did read it to you? A. Yes, he did. 

Q. And then you signed it? A. Yes. i 

Q. Now, you can give that explanation you said you 
wanted to give. A. Well, it was an extremely hot day. I 
think this is dated in May. It was an extremely hot day 
when the representative of the Atlantic Coast Line came 
to see me. It was in the late afternoon and I was busy 
preparing dinner, and he came into the kitchen and took 
this testimony down. And I signed it. And that was what 
I wanted to go into detail about. 

Q. And he asked you questions, did he, and you \yere 
talking back and forth? A. Yes, we were. 

Q. And he wrote that out, and then he read it to you and 
then you signed it? A. Yes. 

Q. Now, will you read that? Does that refresh your 
recollection as to anything about this accident? A. Do you 
want me to read it? 

68 Q. I want you to read it to yourself. A. Well, as I 
said before, it was an extremely hot day. 

#*•***•##• 

Q. Will you state whether or not that is a true statement 
of what you signed at that time? A. No; it isn’t a true 
statement. 

Q. It is not a true statement? A. No. No, it isn’t. : 

Q. Although you do say that he wrote it out in your 
presence? A. Yes, he did. 

Q. And read it to you? A. Yes, he did. 

Q. And you signed it? A. Yes, he (I) did. 
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Mr. Faulkner: If Your Honor please, in view of this 
testimony, I would like the privilege of offering this state¬ 
ment in evidence and reading it to the jury. (The state¬ 
ment was handed up.) 

********** 

69 The Court: It may be admitted, and you may read 
it to the jury. 

********** 

Mr. Faulkner: This is on a form of the Atlantic Coast 
Line Railroad Company, ladies and gentlemen of the jury, 
written in longhand, and it says: 

“Subject: Personal injury, Miss Mary E. Oliphant, 
passenger, Train No. 1, 3/2/50. 

“Name: Margaret H. Harville. 

“Age: About 50 .’’ 

I hope that is about right. 

“Color: White. 

‘ ‘ Residence: 2404 Cameron Mills Road. 

“Occupation: Government employee. 

“May 23rd, 1950. 

“On March 2d, 1950, I was a passenger on ACL Cham¬ 
pion, en route to Miami, Florida. Sometime in the 

70 early morning I was awakened by a commotion. I saw 
that the ladv who occupied the seat directlv in front 

of me had fallen in the aisle. I did not see her fall, as I 
was asleep. It was perhaps a minute or two after she fell 
before I knew anything about it. She remained in the 
aisle for ten or fifteen minutes before she was moved, as 
she was unconscious, and very heavy. The attendants 
came up, and had a doctor on the train revive her and 
render what aid was possible at the time. As previously 
stated, I was asleep at the time this lady fell; so cannot 
say whether or not there was a jerk or unusual movement 
of the train that caused her to fall. She stated that she 
was not going to sue the railroad company.” 
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Signed “Margaret M. Harville.” 

Witnessed by the claim agent. 

• # • • * * * * # * 

Q. Do I understand you to say that this is not a true 
statement, now? A. Yes. 

Q. Are you in the habit of signing— A. This 

71 representative, as I said before, this representative 
of the Atlantic Coast Line, came while I was pre¬ 
paring dinner. 

The Court: We have been over that. You have answered 
the question. 

By Mr. Faulkner: 

Q. Are you in the habit of signing papers like that with¬ 
out reading them? A. No, I am not. 

# • • * * • * # # • 

72 Q. * # * do you recall appearing in Mr. Willcher’s 
office, the attorney for the plaintiff, for the purpose 

of taking your deposition? A. Yes, I do. 

Q. On or about January 25th, 1952? A. Yes, I do. 

Q. And you were interrogated by Mr. Willcher and 
myself? A. Yes, I was. 

*••**••##* 

73 Q. Do you recall this question and answer, by me 
and you?— 

“Do you think she fell because of a lurch?” 

And your answer— 

i 

“Well, I don’t know. I do know the train gave a lurch; 
and -whether she fell according to that, I don’t know.” i 

A. I don’t remember those exact words, no. 

Q. You did read this deposition, did you not, after you 
gave it? A. Yes, I did. 
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Q. And signed it? A. Yes. 

Q. Under oath? A. Yes. 

Re-Direct Examination 

By Mr. Willcher: 

73-4 Q. Do you recall it to be a sudden lurch? A. I 
would say it was a sudden lurch; yes. 

[Note: The last leading question and answer do appear in the 
re-direct examination of Witness Harville, but actually 
are quoted from her discovery deposition. "So" as 
quoted in appellant's appendix should read "Do" as 
shown above.] 



